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What are the legal provisions governing developing countries' 

participation in WTO dispute settlement proceedings? 

  

 Generally, developing countries are subject to the same    

rules and procedures governing dispute settlement (known  

as the "DSU") as other WTO Members. 

 However, several provisions of the DSU provide for 

special and differential treatment of developing countries 

in dispute settlement proceedings.   

 These include the right to invoke alternative procedures 

(Art. 3.12); a requirement that Members give special 

attention to the needs of developing countries (Art. 3.10). 

 

 

  



  

 

 
What are the legal provisions governing developing countries' 

participation in WTO dispute settlement proceedings? 

  

 Under Art. 8.10, a developing country Member in a dispute  against    

a developed country is entitled to have one panelist (of three) come  

from a developing country. 

 A defending developing country Member is entitled to have  

"sufficient  time" to prepare and present its argumentation  

(Art. 3.10). 

 If the dispute involves provisions of a covered agreement that  

provide for special and differential treatment, the panel must  

indicate in its report how these have been taken into account  

(Article 3.11). 

  



  

 

 
What are the legal provisions governing developing countries' 

participation in WTO dispute settlement proceedings? 

  

 Other provisions permit the DSB to take into account  

developing country status  with   respect   to implementation  

(Arts. 21.7 and 21.8). 

 Article 24 provides special procedures for disputes involving  

least developed countries.  These have not been used – a  

LDC has been a complainant or respondent in only one  

dispute (Bangladesh against India).  



  

 

 
How have developing countries participated in WTO dispute 

settlement proceedings? 

  

 40 of the 96 panel proceedings completed by 2005 involved 

developing-country complainants.  

 164 of the 415 consultations requests made by 2008 were 

from developing countries.  

 The Appellate Body Annual Report from 2009 notes that 89 

of the 141 appearances before the Appellate Body that year 

were from developing countries.  

 

     

 

 

 

  



  

Overall participation as complainants is illustrated in this table from C. Bown, Self-

Enforcing Trade: Developing Countries and WTO Dispute Settlement, Brookings 

Institution 2008.  



  

How have developing countries participated in WTO dispute 

settlement proceedings? 

 
However, this participation is not evenly dispersed among developing countries:   

 

 The most active 6 developing countries account for 60% of  cases (Brazil,  

Mexico, India, China, Thailand and Argentina); the 14 most active   

developing country users account for 90% of  cases involving developing    

countries. 

 

 Thus, the majority of  developing countries have not been involved in  

WTO dispute settlement proceedings. This is particularly the case for   

LDCs, with Bangladesh the only LDC to have requested consultations  

to date. 

 

 



  

How has Chinese Taipei participated in WTO dispute settlement 

proceedings? 
 

Chinese Taipei has participated as a complainant in three disputes and has never 

been a respondent:  
 

 EC – IT Products (DS377) (2009-2010) (Chinese Taipei and co-complainants  

were successful before the panel; in July 2011, the EU notified that it had  

implemented the panel rulings). 

  India – Anti-dumping Measures on Certain Products from Chinese Taipei (DS318)  

(2004) (Chinese Taipei requested consultations, no further action was taken)  

(Practical solution reached?).  

 US – Steel Safeguards (DS274) (2003-2004) (Chinese Taipei and co-complainants  

were successful before the panel and Appellate Body; the measures were  

eventually removed). 



  

How has Chinese Taipei participated in WTO dispute settlement 

proceedings? 
 

Chinese Taipei has participated increasingly as a third party in various disputes:    
 

   This enables Chinese Taipei to keep informed as to developments in 

 the jurisprudence, such as in the recent cases on the TBT Agreement. 

   This also enables Chinese Taipei to develop legal capacity to draft 

 submissions and present arguments to panels and the Appellate Body 

 (sometimes with the assistance of  the ACWL). 

 Participation of  developing countries as third parties also enables panels 

 and Appellate Body to benefit from views of  other countries. 



  

Why do developing countries not participate more frequently in 

WTO dispute settlement proceedings? 
 

 It should first be noted that many developed countries also do not            

participate very frequently. 

 For example, Australia has participated as a complainant only 7 times. 

 Overall dispute settlement activity has declined in recent years 

 (However, developing countries are increasingly initiating cases against each      

other). 

 Developing countries face resource constraints, although the ACWL  

has helped to remedy these. 

 

Chinese Taipei has participated as a complainant in three disputes and has never 

been a respondent:  
 



  

 
WHAT IS THE ACWL? 

  Intergovernmental organisation created in 2001 with a mandate: 

 

Legal advice 
More than 200 
legal opinions  

a year 

WTO dispute 
settlement support 

Close to 40 
disputes so far 

Capacity 
building 

10 Annual Courses 

6 Secondment 
Programmes 

 To provide 

developing 

countries and 

LDCs with the 

legal capacity 

necessary to enable 

them to take full 

advantage of  the 

opportunities of  

WTO membership.  

 The ACWL is not part of  the WTO – different treaty, membership, mandate, 

administration and budget.  

30 

developing 

countries 

43 LDCs 



  

 
 Countries designated   

by UN as LDCs that 

are WTO Members 

or are in the process 

of acceding the 

WTO. 

 

 Developing countries 

that have become 

Members of the 

ACWL and have 

contributed to its 

Endowment Fund. 

 

 

 

ENTITLED TO THE SERVICES  OF THE ACWL: 73 COUNTRIES 



  

WHICH OF THE DEVELOPING COUNTRIES HAVE BECOME 

MEMBERS OF THE ACWL? 

 

Except for some of the most experienced participants in WTO 

dispute settlement proceedings (Brazil, Mexico, Argentina, Korea, 

Chile and China), almost all remaining developing countries that 

have participated in these proceedings since 2001 have joined the 

ACWL (with the exception of Antigua and Barbuda, Armenia, 

South Africa and Ukraine). 

 

 

 



  



  

SERVICES PROVIDED BY THE ACWL 

 

 

 

Legal opinions on questions of   

WTO law 

Support to parties and third parties in WTO 
dispute settlement proceedings 

Training of  government officials in WTO law 
through courses, seminars  

and Secondment Programme. 



   

ACWL has enabled developing 

countries with smaller trade 

shares to pursue dispute 

settlement proceedings that it 

would not d. 

 

Countries with smaller trade shares can 

now justify WTO dispute settlement 

 



  

What other factors affect developing country participation in WTO 

dispute settlement proceedings?  
 

 Many developing countries feel that the remedies available are 

 inadequate.  While Article 22 of  the DSU envisages a right of  

 retaliation through the suspension of  trade concessions, DCs 

 with small domestic markets are not able to impose sufficient 

 economic or political losses within the respondent Member to 

 generate the requisite pressure to induce compliance. 

 In reality, practice demonstrates that losing defendants comply 

 in 85% of  disputes and for a variety of  reasons.  



  

What other factors affect developing country participation in 

WTO dispute settlement proceedings?  

 

 "There may be little that a small developing country can do 

 to counter threats to withdraw preferential tariff  benefits 

 or foreign aid ... were a country to challenge a trade 

 measure."  

 G. Shaffer, "The Challenges of  WTO Law", 2006 WTR 5(2). C. Bown and 

 B. Hoekman, "WTO Dispute Settlement and the Missing Developing Country 

 Cases", 2005 JIEL 8(4)). 
 

 It is difficult to determine the extent of  this constraint in 

 practice. 

  


